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White collar defense counsel know that the application of even a
single sentencing enhancement under the U.S. sentencing guidelines
can have a significant impact on a defendant's sentencing range, and
thus their final sentence.[1] Accordingly, any change in the scope of
a guideline enhancement can provide a crucial arrow in a defense
attorney's quiver.

On Feb. 13, the U.S. Court of Appeals for the First Circuit switched
sides in a circuit split over just such an issue: namely, whether a role
adjustment under Chapter 3 of the guidelines can be based on the
reasonably foreseeable acts of co-conspirators or, instead, only on a
defendant's own conduct.
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This development, and the concern for appropriately individualized sentencing that
animated it, echo U.S. Supreme Court Justice Ketanji Brown Jackson's call in March for the
guidelines to treat similarly situated white collar defendants similarly.[2]

At issue in U.S. v. Salvador-Gutierrez[3] was whether the defendant, who pled guilty to
Racketeer Influenced and Corrupt Organizations Act conspiracy, was subject to a two-point
enhancement under Section 3B1.4 of the sentencing guidelines.

That section provides: "If the defendant used or attempted to use a person less than
eighteen years of age to commit the offense or assist in avoiding detection of, or
apprehension for, the offense, increase by 2 levels."

The government and the U.S. Probation Office contended that, in the conspiracy context,
Section 3B1.4's "upward adjustment may be determined based on a defendant reasonably
foreseeing a co-conspirator's use of a minor in furtherance of the conspiracy."[4]

The government and the probation office based their interpretation on the First Circuit's
2001 decision in U.S. v. Patrick,[5] which held that a Section 3B1.4 enhancement could be
premised on a Pinkerton-esque theory of liability derived from Section 1B1.3,[6] which
includes acts of co-conspirators within the definition of relevant conduct unless another
guideline dictates otherwise. Section 1B1.3 states that, "unless otherwise specified,"
sentencing adjustments would be based on the following:

(B) in the case of a jointly undertaken criminal activity (a criminal plan, scheme,
endeavor, or enterprise undertaken by the defendant in concert with others, whether
or not charged as a conspiracy), all acts and omissions of others that were —

(i) within the scope of the jointly undertaken criminal activity,

(ii) in furtherance of that criminal activity, and

(iii) reasonably foreseeable in connection with that criminal activity;

that occurred during the commission of the offense of conviction, in preparation for



that offense, or in the course of attempting to avoid detection or responsibility for
that offense.[7]

In short, under Section 1B1.3, an enhancement may generally be based on the reasonably
foreseeable conduct of others engaged in a joint enterprise with the defendant. Thus, prior
to the Salvador-Gutierrez decision, courts in the First Circuit could enhance a defendant's
sentence by two levels if any of the defendant's co-conspirators foreseeably used a minor to
commit the crime. U.S. Courts of Appeals for the Second, Eighth and Eleventh Circuits have
reached the same conclusion.[8]

In Salvador-Gutierrez, however, the First Circuit, sitting en banc, overruled Patrick, holding
that Section 3B1.4 applies only where the defendant themself used a minor in the
commission of the crime.

In doing so, the First Circuit sided with the U.S. Courts of Appeals for the Third, Sixth,
Seventh, Ninth and Tenth Circuits, which have reached similar holdings.[9]

These courts have reasoned that the enhancements set forth in Part B of Chapter Three of
the guidelines, including Section 3B1.4, "are clearly intended to distinguish between
participants in an offense based on whether their particular roles make them more or less
culpable than others who commit the same offense," as articulated by the Third Circuit in its
2005 decision in U.S. v. Pojilenko.[10]

This circuit split has implications for other role enhancements set forth in Chapter 3, as well
as for adjustments under other guidelines. For example, the Salvador-Gutierrez court noted
similarly defendant-focused language in the commentary to Section 2K2.1, pertaining to
unlawful possession of firearms and ammunition; and Section 2K2.6, pertaining to unlawful
possession of body armor.[11]

Of particular interest to white collar defense counsel may be the implications for Section
3B1.3, "Abuse of Position of Trust or Use of Special Skill." This guideline, like those
referenced in the Salvador-Gutierrez ruling, uses defendant-specific language: "If the
defendant abused a position of public or private trust, or used a special skill, in a manner
that significantly facilitated the commission or concealment of the offense, increase by 2
levels."[12]

And, indeed, at least two federal courts of appeals have held that a Section 3B1.3
enhancement cannot be based on a co-conspirator's status or conduct.[13] Salvador-
Gutierrez and its ilk add further weight to this argument.

Other similarly worded guidelines susceptible to this argument include Section
2B1.1(b)(10),[14] which considers whether a defendant relocated or played a role in
relocating a fraudulent scheme to a separate jurisdiction; Section 2B1.1(b)(17)(A),[15]
which considers whether the defendant received more than $1 million from a financial
institution as a result of theft, embezzlement or fraud; and Section 2B4.1(b)(2)(A), which
considers the same with regard to commercial bribery offenses.

In seeking to limit the application of these guidelines to a defendant's own conduct, counsel
should emphasize the Sentencing Commission's intent to limit these enhancements to those
defendants who are "generally ... viewed as more culpable."[16] Courts may also be
receptive to a plain-language argument focusing on the use of the phrase "the defendant" in
these guidelines, instead of the more common focus on "the offense."[17]



Finally, the depth of this circuit split, with three circuits on one side and now six on the
other, may presage Supreme Court review in the not-too-distant future. White collar
practitioners would do well to watch this space for further developments.
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